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Introduction 
 

This submission is on behalf of a group of financial counsellors and agencies based in all 

areas of Western Australia.  

 

Financial counsellors are qualified professionals who provide information, support and 

advocacy to people in financial difficulty. Their services are non-judgmental, free, independent 

and confidential. 

Financial counsellors are based in community organisations throughout Australia, from large 

charities to smaller community centres, as well as local government agencies. Most agencies 

are funded in Western Australia through the State government of WA and others though 

federal government funding.  Some agencies are self-funded. 

 

Financial counsellors work with people who are in debt or are not able to meet their ongoing 

expenses. Financial counsellors operate under a licensing exemption from the Australian 

Securities and Investments Commission (ASIC)subject to the following strict conditions. They: 

• don’t charge fees to clients. 

• don’t receive any payments or commissions from third parties for their services. 

• must have appropriate qualifications and training, and 

• must be eligible for membership of a financial counselling association – FCAWA.  

 

Submission partners 

1. Financial Counselling Network (FCN) 

FCN is a collaboration of 14 local government and community service providers working to 

reduce the drivers and impacts of financial hardship across the Western Australian community. 

FCN services include financial counselling, HUGS Service Centre, the Emergency Relief and 

Food Access Service and a Financial Wellbeing Service. 

 
https://www.financialcounsellingnetwork.org.au/ 

FCN Members: 

 

https://www.financialcounsellingnetwork.org.au/
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2. Financial Counsellors Association of WA (FCAWA) 

  
FCAWA provides information support training and legal support to all financial counsellors 
throughout Western Australia. 
 
The Financial Counsellors’ Association of Western Australia provides information and 
support to financial counsellors practising in WA. https://financialcounsellors.org/ 

 

 
 

3. Regional Alliance West  

 
Regional Alliance West is a non-profit organisation that offers free services to people 

experiencing difficulty. 

https://raw.org.au/ 

Regional alliance west has officers in Geraldton and Carnarvon tin the regional area of 

Gascoigne in western Australia.  

 

 

4. Women’s Legal Service WA  

https://www.wlswa.org.au/ 

Women’s legal service is a not-for-profit community legal service that provides legal services 

to women across WA.  

 

 

 

 

 

 

 

 

https://financialcounsellors.org/
https://raw.org.au/
https://www.wlswa.org.au/
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Overview and Statement 

 

Financial counsellors in Western Australia are appalled by the Federal government’s plans to 

axe responsible lending protections for consumers. We are extremely concerned these 

changes will cause substantial detriment to people for years to come! 

 

We reject the government’s plans to reduce consumer protections.  

 

Financial counsellors assist consumers every day who are overwhelmed by debt. Clients often 

approach financial counselling in financial stress resulting from health issues and/or 

unexpected changes to their financial circumstances. These clients present with multiple debts 

including credit cards, personal loans, home loans, pay day loans and utility debts.  

 

The National Consumer Credit Protection Act (NCCP) was introduced 10 years ago following 

the Global Financial Crisis. That globally damaging event showed that creditors needed 

stronger legal obligations to ensure they lend responsibly to prevent future mass defaults and 

to ensure people who were not sold a lifetime of debt. The NCCP is a preventative measure 

in recognition of the power imbalance, between lenders and borrowers aimed at protecting 

consumers against misconduct. It requires banks to conduct due diligence. 

 

We strongly disagree with the amendments to the NCCP that shifts the focus to borrower 

responsibility by deleting the suitability requirement for credit contracts (except for low limit 

credit contracts). All consumers need protection. Irresponsible lending of large amounts is 

even more damaging, to people and the economy, than small amounts. 

 

This amendment disregards Commissioner Haynes recommendation which states that “The 

NCCP Act should not be amended to alter the obligation to assess unsuitability.”  The 

message here was clear the banks need to take more responsibility not less.  We saw scandal 

after scandal be exposed by the royal commission. Banks are multibillion dollar institutions 

that know more about your spending habits with the ability to carry more risk than any 

individual could. It is only right that banks must carry the responsibility when they lend! 

 

We ask the government to keep the laws that protect consumers. 

 

Key Concerns 
 

The Bill is proposing that we trade a borrower's legal rights against a bank, in exchange for 

industry codes. We know that industry codes promoting self-regulation have failed in the past 

with multiple accounts of misconduct highlighted in the Banking Royal Commission. This is a 

sure means of worsening the power imbalance between borrowers and lenders. 

 

Simplifying the credit assessment process is not in the interest of the borrower and will no 

longer uphold fairness and equity given the power imbalance. These proposed changes 

assume that all consumers are financially savvy. An analysis of the HILDA1 data found that 

45% or 8.5 million adults in Australia are financially illiterate. More may be compromised by 

inexperience, affordable renting scarcity and emotional investment. We have encountered 

 
1 https://financialcapability.gov.au/files/financial-literacy-in-australia-insights-from-hilda-data.pdf 
 

https://financialcapability.gov.au/files/financial-literacy-in-australia-insights-from-hilda-data.pdf
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many cases where the suitability test has not been applied causing vulnerable consumers 

substantial hardship. We are concerned that this proposal ignores the Banking Royal 

Commission’s recommendation that “The NCCP Act should not be amended to alter 

the obligation to assess unsuitability.” 

 

Abolishing Responsible Lending Obligations 

 

The Bill proposes taking away the fundamentals of responsible lending obligations by 

removing the not suitable test for all but low limit credit contracts before credit assistance is 

provided. These protections are removed for all new credit contracts, increasing credit limits 

and loan renewals. This means a licensee no longer needs to conduct ‘preliminary 

assessments as to whether the contract will be unsuitable to a consumer’ by making ‘inquiries 

and verifications about the consumer's requirements, objectives and financial situation’. 

 

Anita 

 

Anita was a young single mum with 5 kids who had never been employed. Anita approached 

a bank for a mortgage, the bank offered and provided Anita with a package including a credit 

card for the purpose of paying off her other debts. The financial counsellor requested the 

assessment from the bank, which showed an amount of $500 per month basic expenses 

(food, fuel, utilities, clothing). Once the FC pointed out how this assessment was inaccurate 

and irresponsible, the bank was quick to waive the credit card debt of $7,000.  

 

 

The introduction of responsible lending laws forced lenders to improve their practices 

especially around assessing, borrowers’ requirements and objectives, and the relative priority 

of these objectives, as well as benchmarking living expenses and verification of borrowers 

fixed expenses. 

 

We are concerned that if these changes proceed, consumers will be open to unsuitable credit 

terms with no rights to hold financial institutions responsible. 

 

Mary and Paul 
 
Mary and Paul were a 60-year-old couple who were given $320,000 loan three years 

previously. Only one was earning (self-employed). No allowance was made for their age or 

the fact that the length of the loan would take them well past the age of retirement with no 

expected capacity to service the loan for that long. They had no superannuation or other 

assets that might fill the gap. Without the NCCP 2009, they would have had to work until 

almost 90 in perfect health or pay much more than they would for a rental, only to be left with 

a shortfall debt when the inevitable happened. 

 

 

These changes will also reduce the chances of identifying financial abuse. The compliance 

obligations under the current law to understand the requirements and objectives and verify 

information provided on loan applications can help identify red flags indicating potential 

financial or domestic abuse. Removing the obligations may result in missing details where 

credit is being used as a tool for financial abuse. It also reduces the legal rights of those who 

have experienced family violence to seek redress from lenders. 
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Tish  

 

Tish was a ‘housewife’ while her husband worked. Yet most loans were either joint or only in 

her name. She signed whatever was put in front of her, was given only certain amounts to buy 

food, was verbally abused when she had to ask for money to buy things for the kids because 

that was ‘her responsibility’ and was hindered from finding work to make ends meet because 

the car loan (in her name) was for the car her husband used and he would not drop her off or 

take the children to school with it. She struggled through for years, quietly accessing crisis ER 

for food and bills, rejecting offers of help, wanting to keep a good home relationship ‘for the 

children’. One day her husband kicked her out of the house, whose title her name was not on, 

leaving the children with her until he found out he had to pay child support after which he 

began fighting for custody just to prevent her from getting ‘his’ money. She agreed to a private 

‘arrangement’ (no money, he has access to the children, but she takes full responsibility for 

care) rather than continue through court. Some of her debts pre-dated the NCCP. Others did 

not. All NCCP debts where it was clear she had no income and no benefit from the loan were 

immediately wiped from her name.  

 

 

The NCCP protects victims of abuse in ways the system often cannot. If the changes are 

approved consumers will not have these protections, the inability to penalise a licensee for 

wrongdoing will no longer be available. APRA does not protect individual consumers. 

 

Regulatory Burden 

 

Responsible Lending Obligations has been blamed for imposing burdensome and 

unnecessary processes on lenders and borrowers. 

 

The compliance requirements to make reasonable inquiries about a person’s financial 

situation, and their requirements and objectives followed by the verification process is not by 

any means unnecessary or burdensome.  A glance at the major and minor creditor websites 

promises loan approval within days, or hours or minutes. The recent high court decision on 

HEM being approved for use plus clearer communication about evidence to bring any loan 

application is more than enough to reduce processing time further. These extra measures 

taken to ensure consumers are not granted loans that are beyond their means is a vital 

component of the consumer protection focus of the original NCCP Act. 

 

Nick 
 
Nick was over 55, and from a culturally and linguistically diverse background.  Nick had several 

credit cards and unstable casual employment. Bank A approved a credit card with a balance 

of $8,000. Nick could not afford it. His loan assessment documents showed that the existing 

credit repayments were not included. The matter was referred to the Ombudsman at which 

point the bank conceded and waived the balance.  

 

 

The first phase of “Open Banking” is already in use, this reform introduced by the Government 

last year improves the availability of information and reduces the cost of gathering and 

processing consumer information. 
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Flow of Credit 

 

Australia has one of the highest levels of household debt. Over two in five Australians are 

struggling to pay their bills and COVID-19 has worsened the financial situations of around a 

third of Australians2. Easing credit regulations will cause harm to borrowers who will be left 

without consumer protections. The Reserve Bank of Australia (RBA’s research from July 2019) 

found that higher levels of debt resulted in consumer spending. Strong lending decisions will 

support, not detract from, our economic recovery. 

 

Allen and Martha 

 

A couple in their mid-60s were allowed to borrow $2.6 million based on assets of less than 

one million dollars. The couple were in financial hardship as a result of significant lending at 

the end of their working lives coupled with the downturn of the property market. They had lost 

three properties which they owned outright including their primary residence. They were left 

with no saleable assets and an outstanding debt of $850,000 at the age of 65 and 67. 

 

 

Responsible Lending Complaints 

 

Financial counsellors assist clients with requesting debt waivers and reduced. settlements, 

these debts are often waived because the original loan was not sustainable. While there are 

compassionate reasons for debt waivers, we also saw many examples where the clients’ 

situation was a direct result of the responsible lending obligations not being followed. One of 

the leading issues experienced by our clients is unaffordable debt.  

 

Based on our experience, we would argue that the 5533 complaints lodged through Australian 

Financial Complaints Authority relating to responsible lending as of 1 November 2018 is 

heavily under reported. Financial counsellors who advocate for clients know that banks are 

quick to settle or waive a debt to avoid any potential investigation into maladministration. 

Clients who are in extreme financial stress do not follow through with complaints as they are 

exhausted by the process and their circumstances which are distressing. 

 

Prudent Lending Principles and Industry Codes 

 

We do not think the suitability test is excessive. We see clients who have been made 

vulnerable because no barriers existed to stop them fall into financial hardship affecting their 

health, mental wellbeing and families. Although banks do not always adhere to their prudent 

lending obligations, as seen in the royal commission, with no regulation to fall back on 

consumers have no recourse. What lenders view as regulatory burden brought on by 

responsible lending obligations is what keeps protections in place for all consumers not just 

those who are vulnerable. 

 

Barry 

 

At age 78 Barry approached the local bank branch for a loan to travel overseas to see his ill 

brother. His primary income was the age pension, with a casual job supplementing his income. 

 
2 https://consumeraction.org.au/debt-management-quantum-market-research/ 
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There was no formal contract of employment in place. His request was for a loan amount of 

$10,000. 

 

A personal loan for an amount of $20,000 was approved on the spot with no supporting 

documents required and no steps taken to verify income and nature of employment. His 

repayments were $312.52 per fortnight. One year down the track, Barry was in financial 

hardship with his loan repayments taking up half of his age pension. Barry approached 

financial counselling in distress, however a favourable outcome for the client was achieved 

under the current laws that protect consumers like Barry. 

 

Regulator 

 

APRA’s principal objective is to ‘ensure institutions can fulfil their liabilities and do not take 

undue risks that can negatively impact the stability of the financial system’. APRA’s role is to 

focus on institutional wellbeing and not consumer protections. 

APRA as the regulator will have no role in addressing harm at the individual level, such as 

where unaffordable credit is advanced by a bank. 

 

4. Impact 

 

We strongly oppose these changes to responsible lending obligations. 

Financial counsellors are well versed with client situations especially those who are 

vulnerable expect these changes will result in the return of unconscionable and questionable 

lending practices which would result in: 

• Unsuitable and unaffordable loans provided with fewer rights for borrowers. 

• Reduce chances of identifying financial abuse 

• The return of costly, high risk ‘low doc’ loans 

• Loans advanced based on a consumer's assets, rather than ability to sustain 

repayments. 

• Assumptions and inaccurate information on loan applications 

• Borrowers with very limited legal rights against banks 

Before the impact of COVID 19 earlier this year financial counsellors were unable to meet 

demand for financial counselling with our financial counsellors turning away as many clients 

as we were able to assist. The current credit landscape is already different to when the NCCP 

was first introduced in 2009. New products such as Buy Now Pay Later and easier access to 

advanced funds means consumers have different options to a standard ‘low limit credit 

contract’. Lending without reasonable enquiries into a consumer's financial situation is likely 

to stretch some consumers beyond their limits. 

 

These changes would see those numbers increase as the negative impact on individuals and 

families would be significant. We expect the changes to existing laws would: 

 

• See more consumers in financial stress as they struggled to make unaffordable loan 

repayments. 

• Increase reliance on emergency relief as consumers struggle to maintain essential 

household expenses such as food and cost of utilities. 
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• Increase in health and mental health issues as a result of financial stress impacting 

health and family relationships. 

• Further economic damage caused by increased rates of defaults on loans and 

increased bankruptcies. 

• Increase in domestic violence.  

• Increase in personal insolvencies. 

• Reduced owner occupier rates further burdening a stressed rental market and 

potentially resulting in homelessness. 

• Further economic damage caused by increased rates on defaults on loans and 

increased bankruptcies.  

5. Final Comments 

• The proposed changes ignore the Banking Royal Commission’s recommendation that 

“The NCCP Act should not be amended to alter the obligation to assess unsuitability.”   

• Easing credit assessment requirements is likely to cause harm to consumers who will 

be left without protections.  

• Responsible lending decisions will support, not detract from, our economic recovery. 

• The proposed changes mean that consumers will have little or no recourse when banks 

sell unsuitable loans.  

We do not support the repealing or amendment of responsible lending obligations on credit 

contracts as detailed in the tabled Bill and urge the Government consider the harmful 

repercussions of these proposed amendments. 

 

Our global economy is at its most precarious position since the great depression. Now is not 

the time to remove consumer protections and trap people in deeper household debt. 

 
Full list of submission partners 
 
1.Anglicare WA 
2.Blue Sky Community Group 
3.City of Cockburn 
4.Communicare 
5.Financial Counsellors Association of WA 
6.FinUCAre 
7.Foothills Information and Referral Service 
8.Gosnells Community Legal Centre 
9.Midland Information Debt and Legal Advocacy Service 
10.Mission Australia 
11.Australian Red Cross 
12.Regional Alliance West 
13.Southcare 
14.Sussex Street Community Law Service 
15.The Spiers Centre 
16.Uniting WA 
17.Women’s Legal Service WA 

 


